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Passed by Shri. Mohit Agrawal, Additional. Commissioner {Appeals)

Ariiing out of Order-in-Original No 77 to 80/RF/HMT/19-20 all dated 27-01-2020 issued
by Assistant Commissioner, Central GST, Div-Himatnagar, Gandhinagar
Comnmissionerate

adigat a1 T td wor Name & Address of the Appellant / Respendent
M/s Yogesvar Stones, (GSTIN: 24AAWPT4330J1Z8)
Gr. Floor, Below Aaradhana Hostel,
B/s Grand Camby, Nr. Sola Overbridge,
: Thaltej, Ahmedabad-380054
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Any pefson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

Nationdj Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where ane of the issues involved relates to place qf supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall beiaccompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determihed in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common paortal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
() Full ampunt of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appelfant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,
iff relation to which the appeal has been filed.

{in

The Central Goods & Service Sax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal'enters office, whichever is later.

(C)
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For elabprate, detailed and latest provisions relating to filing of appeal to the appellate authority, the

appeilant may refer to the website www.cbic.gov.in.
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CGAPPL/ADC] GS T/ 220 to 2297 2020-AMN

ORDER IN APPEAL

MJs. Yogesvar Stones having their office at Gr. Floor, Below Aaradhana Hostel,
B/s Grapd Camhy, Nr. Sola Overbridge, Thaltej, Ahmedabad-380054 (hereinafter
referred fo as ‘appellants’) have filed all four present appeals against Order No. 77 to
80/RF/HMT/19-20 all dated 27.01.2020 passed in FORM-GST-RFD-06 (hereinafter
referred to as ‘impugned orders’} issued by the Assistant Commissioner, CGST,
Division-Himatnagar, Commissionerate-Gandhinagarfhereinafter referred to as
‘adjudicating authority’).

2. Briefly stated that the appellant is holding GST Registration number
24AAWPT4330J1Z8 and engaged in the business of Readymix Concrete{RMC). The
details ofjthe four refund claims filed by the appellant are as under:

Date of || Refund of | Amount | FORM-GST-RFD- Date of Order | Appeal No.
Application || Month Involved | 06 Order No,
of refund (F.Y. in Rs.

2017-18) |

01-05-2019 August 96290 | 77/RF/HMT/19-20 27-Jan-2020 | GAPPL/ADC/GSTP/226/2020-APPEAL

01-05-2019 || September! | 30949 | 78/RF/HMT/19-20 27-Jan-2020 | GAPPL/ADC/GSTP/227/2020-APFEAL

01-05-2019 || October | 41564 | 79/RF/HMT/19-20 | 27-Jan-2020 | GAPPL/ADC/GSTP/228/2020-APPEAL

01-05-2019 || November: 5222 80/RF/HMT/19-20 27-Jan-2020 | GAPPL/ADC/GSTP/229/2020-AFFEAL

Abpve mentioned refund claims were filed before the adjudicating authority,
under Section 54: of CGST Act,2017, on account of Supplies to SEZ unit/SEZ

Developer with payment of tax. The adjudicating authority vide impugned orders

cejected the refund claims on the basis of non-submission of required documents

physicall}fr in support of claim and non-submission of original copy of declaration by
SEZ unit* SEZ Developer mentioning that they have not availed any ITC on the same
supplies. The adjudicating authority also find that the appellant has not submitted the
require d(pcuments; physicalty in support of claim. Since the issue involved is identical
for differeiht periods, therefore, all the four appeals are taken up for decision vide this

common order,

3. Beihg aggrieved with the impugned orders, the appellant filed the present
appeals w%herein, iriter alia, stated that: :

> S#ction S41) of CGST Act allows refund of IGST paid on zero rated outward

"~ supplies; :

» Npn issuance of Show Cause Notice or equivalent opportunity of being heard
n;bt given prior to issue of the impugned order is against principles. of natural
justice. :

» The appellant has submitted the required declaration under Rule 89(2)(f). In
this regard appellant would wish to draw attention to Rule 89(2) of the CGST
Rules, 2017 as amended by Notification No. 03/2019-CT dated 29.01.2019

ith effect from 01.02.2019.
» The appellant had aiready submitted original copy of the declaration as
entioned in the new provision of Rule 89(2)(f) at the time of manual
stibmission of documents on 31.05.2019. Still, out of abundant caution, the
appellant had also submitted a photocopy of the declaration as sought under
the earlier sub rule as well.
» The impugned order is incorrect as it rejects whole refund amount.

4. A personal hearing in the matter was held on 21-04-2021. Shri Shenal
Thakkar(G.A.) appeared before me for personal hearing on dated 21.04.2021 on behalf
of M/s [Yogesvar Stone through video conferencing mode in appeal no.
GAPPL/JC/GSTP/226 to 229/2020-APPL-Ahmedabad. He re-iterated submission
made in appeal memorandum and requested to consider their appeal.
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GAPPL/ADC/GSTP/226 to 229/2020-ADMN

I have gone through the records of the case, the impugned orders, the grounds

f appeals. The issue to be decided in the present appeal is whether the impugned -

rders rejecting the refund claims are correct, legal, proper or otherwise,

Prima facie, I find that the appellant had filed aforesaid refund claims under
ection 54 of CGST Act, 2017 on account of Supplies to SEZ unit/SEZ Developer
ithout payment of tax. I find that the adjudicating authority has rejected all four
fund claims on the basis of non-submission of required documents physically in
upport of claim and non-submission of original copy of declaration by SEZ unit/SEZ
eveloper mentioning that they have not availed any ITC on the same supplies.
urther, I find that the appellant has mentioned in grounds of appeal that he has
ubmitted the required declaration under Rule 89{2)(f). In this regard appellant would
ish to draw attention to Rule 89(2) of the CGST Rules, 2017 as amended by
otification No. 03/2019-CT dated 29.01.2019 with effect from 01.02.2019. In this
ontext, before moving forward, let me first reproduce the relevant Rule 89(2) of CGST

ules, 2017 which is re-produced here below.,

other amount.-

(1) e

{2} The application under sub-rule (1) shall be accompanied by any of the

following documentary evidences in Annexure 1 in FORM GST RFD-01, as

applicable, to establish that a refund is due to the applicant, namely:-
 (a) the reference number of the order and a copy of the order passed by the
- properiofficer or an appellate authority or Appellate Tribunal or court resulting in
‘ such refund or reference number of the payment of the amount specified in
| subsection (6) of section 107 and sub-section (8} of section 112 claimed as
refund; -
(b} a statement containing the number and date of shipping bills or bills of export
and the number and the date of the relevant export invoices, in a case where the
refund'is on account of export of goods; '
{c) a statement containing the number and date of invoices and the relevant
Bank Realisation Certificates or Foreign nward Remittance Certificates, as the
case may be, in a case where the refund is on account of the export of services;
{d} a statement containing the number and date of invoices as provided in rule
46 alohg with the evidence regarding the endorsement specified in the second
proviso to sub-rule (1} in the case of the supply of goods made to a Special
Economic Zone unit or a Special Economic Zone developer;
fe) a statement containing the number and date of invoices, the evidence
regarding the endorsement specified in the second proviso to sub-rule (1) and the
details of payment, along with the proof thereof, made by the recipient to the
suppliar for authorised operations as defined under the Special Economic Zone
Act, 2005, in a case where the refund is on account of supply of services made to
a Special Economic Zone unit or a Special Economic Zone developer; '
{fi a declaration to the effect that tax has not been collected from the Special
Economic Zone unit or the Special Economic Zone developer, in a case where the
refund. is on account of supply of goods or services or both made to a Special
Economic Zone unit or a Special Economic Zone developer;
{g) a stotement containing the number and date of invoices along with such other
evidence as may be notified in this behalf, in a case where the refund is on
account of deemed exports;
{h) a statement containing the number and the date of the invoices received and
issued?during a tax period in a case where the claim pertains to refund of any

Rule : 89, Application for refund of tax, interest, penalty, fees or any
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has adcumulated on account of the rate of tax on the inputs being higher than
the rate of tax on output supplies, other than nil-rated or fully exempt supplies;

" (i) the jreference number of the final assessment order and a copy of the said
order |in a case where the refund arises on account ofthefinalisation of
provisional assessment;

(i} a statement showing the details of transactions considered as intra-State
supply but which is subsequently held to be inter-State supply;

(k) a statement showing the details of the amount of claim on account of excess
paymént of tax; 146 Substituted vide Notf no. 03/2019-CT dt. 29.01.2019 wef
01.02.2019 for —a declaration to the effect that the Special Economic Zone unit
or the Special Economic Zone developer has not availed the input tax credit of the
tax pald by the supplier of goods or services or both, in a case where the refund
is on qieccount of supply of goods or services made to a Special Economic Zone
unit orla Special Economic Zone developer Page 92 of 161

(I} a declaration to the effect that the incidence of tax, interest or any other
amourlt claimed. as refund has not been passed on to any other person, in a case
where|the amount of refund claimed does not exceed two lakh rupees:

Provided that a declaration is not required to be furnished in respect of

the cases covered under clause (a) or clause (b} or clause (c) or clause {d} or

clausd (f} of subtsection (8) of section. 54;

(m) a \Certifi cate in Annexure 2 of FORM GST RFD-01 issued by a chartered

accoumktant or a:cost accountant to the effect that the incidence of tax, interest or

any other amount claimed as refund has not been passed on to any other

person, in a case where the amount of refund claimed exceeds two lakh rupees:
Pravided that a certificate is not required to be furnished in respect of cases

covered under tlause (a) or clause (b} or clause (c) or clause (d) or clause (f) of

subsettion (8) of section 54;

Explanation.— For the purposes of this rule-

{i) in case of refunds referred to in clause (c) of sub-section (8} of section
54, the expression “invoice” means invoice conforming to the provisions
contained in section 31;

(it) ’ where the amount of tax has been recovered from the recipient, it shall

| be deemed that the incidence of tax has been passed on to the ultimate

! consumner. -

I#‘urther [ ﬁnd that as per Rule 89(2) of CGST Rules,2017 the application shall
be accoripamed by any of the following documentary evidences in Annexure 1 in
FORM GS$T RFD-01, as applicable, to establish that a refund is due to the applicant.

7. ﬂhrther ] find that the adjudicating authority has given opportunity by
issuing deﬁc1ency memo in FORM-GST-RFD-03 for rectification of deficiencies.
Further, E[ find that the adjudicating authority has clearly mentioned in the impugned
orders that no repﬂy has been received from the claimant side. Hence, I observed that
the ad_]:Lu:atmg duthority has therefore rightly decided the matter based on record
which watre available with him. I observed that a deficiency memo was issued for

plication reference no. AA240817009443A dated 31.05.2019. I observed

from the| deficiendy memo that the appellant have mentioned the Outward Taxable

refund

Suppliesi{Zero ratéd) amounting to Rupees 7ZERO in Colomn no. 3.1 (b) in Form GSTR-
3B in thé relevant: period and in GSTR-1 at colomn no. 6A in the same period. Further ‘
the appellant mentioned exports invoices value ds Rs. 0/- but the appellant have
claimed refund on account of supplies to SEZ Unit/SEZ Developer (with payment of .
tax). Further I find that the appellant has not submitted any documents in respect of

above méentioned defictency.
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. Date : 21-05-2021
Attested

Z oo

B. S. Meana)

Buperintendent (Appeals) -
DGST, Ahimedabad.

v R.P.A.

GAPPL/ADC/GSTP/226 to 229/2020-ADMN .

In view of the above, I do not find any force in the contentions of the appellant

ligibility of refund cannot be determined.

LS

f respect of their claim. Further, I find that the appellant has not submitted the
cquired documents as per Rule 89(2) of CGST Rules, 2017 in absence of which

Accordingly, I do not find any reason to interfere with the decision taken by the

four appeals filed by the appellant.
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The appeal filed by the appellant stand disposed off in above terms.

Co
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M/s. Yogesvar Stones

(GSTIN: 24AAWPT4330J128)
Gr. Flobr, Below Aaradhana Hostel,
B/s Grand Camby, Nr. Sola Overbridge,

B~

Thaltej, Ahmedabad-380054

to: .

The Chief Commissioner, Central Tax, Ahmédabad Zone .
Theé Commissioner(Appeals), CGST, Ahmedabad

The Commissioner, Central Tax, Gandhinagar Commissionerate.

Thé Assistant Commissioner CGST, Div-Himatnagar,
Commijssionerate..

The  Assistant Commissioner, System, Central Tax,
Commissionerate..
Gulard File.

7. P.A.

ddjudicating authority vide “impugned orders”. In view of above discussion, I reject ail

Gandhinagar

Gandhinagar



